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Overview

This eBook contains an overview of of the long service leave requirements in Victoria.

Should you have any questions in relation to the information below, please reach out to one of
our Employment Relations experts on:

Tel: 1300 887 458

Email: enquiries@liquidhr.com.au
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Long Service Leave (VIC)

Who is entitled to Long Service Leave?

Employees working in Victoria are covered by the Long Service Leave Act 2018. The Act does not
apply to workers covered by the Construction Industry Long Service Leave Act 1997 (VIC). There
are also specific arrangements for portable long service for some industries under the Long
Service Benefits Portability Act 2018 (VIC) that commenced in 2019.

The Long Service Act 2018 may not apply to employees who are covered by a federal award or
workplace agreement — individual or collective — where that award or agreement contains its own
LSL provisions.

All employees, including full-time, part-time, casual, seasonal and fixed term employees working
under unbroken contracts of service for at least 7 years of service have entitlement. Award free
employees (for example, management) are also entitled to Long Service Leave.

Entitlement to Leave
After 7 years of continuous service with an employer, an employee is entitled to an amount of
leave calculated as follows:

o 1 week for every 60 weeks of continuous service, which calculates at 0.866 of a week per
year

Payment rule

Where an employee has served at least 7 years’ service with the employer, on termination they
are paid their long service leave entitlement in full, regardless of the reason for termination.

Where an employee has already taken some long service leave, the employer must pay any
remaining accrued leave when employment ends. When calculating long service leave, weeks of
long service leave already taken or paid for in accordance with the Act must be deducted.
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Continuous service

For an employee to become entitled to long service leave, their employment with the employer
must be continuous. Absences that will not break continuous employment:

e lllness or injury: any paid or unpaid absence from work for any duration because of illness
or injury (including WorkCover absences)

e Paid or unpaid leave: annual leave, paid or unpaid parent leave for full time or part time
employees up to 52 weeks or long service leave itself (or up to 104 weeks’ paid or unpaid
parental leave for season or casual employees)

e Termination and re-employment: if there is a gap in employment caused by either the
employee or employer terminating employment, but the employee is re-employed within
12 weeks. This rule will also apply where an employee’s employment ends because their
contract has expired, but they are re-employed within 12 weeks of the expiration of the
fixed period/s of employment

e (Casual/Seasonal employee: if there is no absence of more than 12 weeks between any
two instances of employment. However, employment will also remain continuous for
long service leave purposes, despite a longer absence from work exceeding 12 weeks, if:

o the employee and employer agree before the start of the absence; or
o the absence is in accordance with the terms of the engagement; or
o the absence is caused by seasonal factors; or

o the employee has bene employed by the employer on a regular and systematic
basis and has a reasonable expectation of being re-engaged by the employer; or

o the absence is due to the casual or seasonal employee taking up to 104 weeks’
paid or unpaid parental leave

e Apprentices: if employment ends because of the completion of the apprenticeship, but
the apprentice is re-employed within 52 weeks, the employment remains unbroken

e Transfer of assets: if an employee is absent from work solely because assets have been
transferred from one employer to another, and the employee usually performs duties in
connection with those assets, then continuous employment will not be broken for the
purposes of long service leave. In certain circumstances, if an employee is stood down
due to lack of work, machinery breakdown, or during industrial action, their employment
will remain unbroken

Transmission of Business

Where a business is transmitted from one employer to another and the employee transfers their
services from the first employer to the second employer without a break, or resumes service, or is
re-employed within 12 weeks, their service is considered to be continuous.

The new employer becomes liable for long service leave for the whole period of employment, less
any part of the leave that has already been taken. An employee's continuous service may be

Long Service Leave (VIC) — eBook
Commercial-in-confidence Page 5 of 9



performed with a number of successive employers, the most recent of whom assumes the liability
for the long service leave.

The purchaser of a business who proposes to take over the existing employees should ascertain
their accrued entitlements to long service leave and should obtain an appropriate compensation
from the vendor. This would usually be paid into a trust account.

Rate of Payment

Where the ordinary rate of pay is fixed by the worker’s employment, "ordinary pay' means: the
amount of the ordinary remuneration of the worker for working their normal weekly hours, as on
the date the leave is to be taken, or at the time of termination. It does not include most
allowances, penalty or occasional overtime rates.

In the case of casual employees, part-time employees (if their weekly hours vary) and others
whose weekly hours vary, the basis of payment is the greatest of the average weekly hours (at
commencement of long service leave) over either the preceding 52 weeks, 260 weeks, or the
entire period of continuous employment. When calculating the average weekly hours, unpaid
leave is excluded. Payment rates for casual employees include the casual loadings they receive in
their ordinary weekly wages.

Where the worker was, immediately before the leave is taken, or at the time of termination of
employment, provided with board or lodging by the person who is the worker's employer on the
prescribed date, the cash value of that board or lodging is also included.

When Payable

The time of payment is when an employee commences a period of long service leave, or an
employee may request (in writing) that payment be made on the “usual” pay-days during the
period of leave, or in another agreed manner.

Payment in Lieu of Leave

Except upon termination of service, payment in lieu of leave is prohibited.
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Death of the Employee

Where an employee dies, payment for long service leave due to them at the date of death must
be paid to their personal representative, executor or administrator to their estate. If possible,
probate or letters of administration should be seen before payment is made. Unless adequate
safeguards are obtained, an employer should not pay the amount due to other than the personal
representative.

Granting Leave

An employee who has completed at least 7 years service may be given long service leave as soon
as practicable, having regard to the needs of the establishment. Leave can be taken for any
period of not less than 1 day at a time.

Extending Leave

By mutual agreement, an employer may agree to an employee taking a period of leave at half pay.
For example, an employee with 13 weeks’ accrued long service leave could take a 26 weeks’ break
at half pay.

Note that taking half the leave at double pay is not permitted, this is a breach of the Act’s
prohibition on ‘cashing out’ long service leave.

Directing Leave

An employer may direct an employee to take leave by giving at least 12 weeks’ written notice. If
the employee does not want to take their leave at the time nominated by the employer, they can
apply to the Industrial Division of the Magistrates’ Court for a decision about the dispute.

Leave in Advance

By mutual agreement, an employer may agree to leave being taken before an entitlement is due.
If the employment ends before the long service leave is accrued, the employer may deduct from
monies owed to the employee on termination, an amount equivalent to the long service leave
taken in advance.

LLeave on Termination

When the services of an employee who is entitled to long service leave are terminated, the
employer must pay them in full for the leave less any amount already paid. The employer is not
entitled to pay for the leave in weekly or other installments.
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Annual Leave and Public Holidays

Annual leave falling during a period of long service leave must be granted separately. An
employee's long service leave is to be extended by the number of public holidays, which fall
within the period of leave.

Records to be kept

The Long Service Leave Act 2018 requires the employer to keep long service leave records during
the entire period of employment and retain these for at least 7 years after the employment
ceases. The records should containing the following details:

full name of the employee;

employees’ address;

dates of commencement and termination of service;

dates on which each period of leave became due;

dates on which leave periods were taken;

amount paid in respect of each period of leave and date of payment;

amount paid in lieu of service on termination of service and date of payment.

It is also recommended that the record show the dates of any interruption of service which does
not count for long service leave. The records may be incorporated with any time or wages record.
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